MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

DISTRICT: THANE
ORIGINAL APPLICATION No.621 of 2019

Shri Nitin G. Ghule )
Age - 33, Occ. — Superintendent of State )
Excise, Thane. O/at. 1% floor, Chendni )
Koliwada, Mithbunder Road, Thane (E), )

)

Mumbai 400 003. ....Applicant
V/s.
1) State of Maharashtra, through Principal )
Secretary, Home Department, Home )
Department, Mantralaya, Mumbai 400 032. )
2)  Smt. Snehlata Shrikar, )
Superintendent of State Excise, Sr. No.61 and )
62, Balvikas Bhavan, Godoli, Satara. ) cereee Respondents

Smt. Punam Mahajan, Advocate for Applicant

Smt. Kranti Gaikwad, Presenting Officer for the Respondent No.1.
Shri Dhakephalkar, Advocate for Respondent No.2.

CORAM : SHRIA. P. KURHEKAR , MEMBER (J)

DATE : 30.08.2019.

JUDGEMENT

1. In the present Original Application, the Applicant has challenged the impugned
transfer order dated 03.07.2019 whereby he is transferred from the post of
Superintendent of State Excise, Thane to Superintendent of State Excise, Dhule mid-
term and mid-tenure invoking the jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunals Act, 1985.



Shortly stated facts are as follows:-

2. The Applicant was posted as Superintendent of State Excise, Thane by order
dated 31.05.2018 and had not completed normal tenure of three years at Thane.
However, by impugned transfer order dated 03.07.2019, he was transferred mid-term
and mid-tenure from Superintendent of State Excise, Thane to Superintendent of State
Excise, Dhule. The Applicant has challenged the impugned transfer order contending
that it is not in consonance with Section 4(4)(ii) and 4(5) of Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in Discharge of Official Duties
Act, 2005 (hereinafter referred to as ‘Act 2005) and he has been displaced only to
accommodate the Respondent No.2 who is posted in his place on her request. The
Applicant, therefore, prayed to set aside the impugned transfer order. The Tribunal has
already granted interim relief by order dated 05.07.2019 having noticed that prima-facie
the impugned transfer order is not in consonance with Section 4(4)(ii) and (4(5) of ‘Act

2005'.

3. Smt. Kranti Gaikwad, learned Presenting Officer for the Respondent No.1 sought
to justify the impugned transfer order contending that the same has been approved by
the Hon’ble Minister as well as by the Hon’ble Chief Minister as an administrative need ,

and therefore, the challenge to the transfer order is without substance.

4. Whereas Shri Dhakephalkar, learned Counsel for the Respondent No.2 made
feeble attempt to justify the impugned transfer order stating that it being approved by

the Hon’ble Chief Minister needs no interference.

5. Though, the Respondent No.2 has filed reply opposing the application, she and

her Counsel are absent when the matter was taken up for hearing. In reply, it is stated
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that she had completed three years service as Superintendent, State Excise, Satara, and
therefore, due for transfer. Contrary to it as per reply of the Respondent No.1, the
Respondent No.2 was not due for transfer in General Transfer in the year 2019. Apart
Minutes of Civil Services Board (CSB) also reveals that she had in fact requested for
transfer mid-tenure, and therefore, the matter was placed before the Civil Services
Board in respect of ‘request transfer’ of five officials including the Respondent No.2.
The CSB recommended her transfer to Pune. It is explicit that Respondent No.2 was not

due for transfer.

6. However, when the matter was placed before the Hon’ble Minister, names of 7

officials were inserted including the Applicant in following words :-

“"

sittest-AldR BT TaBlERld HE, JfeE WY, 3 I [AFeg AEdetclt AMER, AHBA
Tl 3TET IMEUATHS! el TAE 3. el AT Bl Htel 198 SEB-A TMHDI FEAT

i AEHAR 2etacieen fStegana fieat 3iE.21.3.¢, A UeeR Jeeist UaRNua Hod AT,

9) A2 B, 3. 3l - 3R

R) HaAlgR 3iTet, 3. b - ARD

3) MNAR g shter, 3ité. J@art - ifdLem
®) s e get, sidem - st yge

Q) . A Ft3, 3itdFHeg 3m. - 3tgR

&) st Ftga ad, stftrsgan - std.AHag suser

) .38 R e, siftrantdes - st e

7. Thus, it is explicit that neither the Applicant was due for transfer nor his name
figured before the CSB. It is at the level of the Hon’ble Minister, the changes were made
without referring the matter to CSB. True, the CSB is recommendatory authority and
final decision rest with the executive. However, the facts remain that the Applicant’s
transfer issue was not at all under consideration of the CSB. Needless to mention that
the proposal for transfer by the CSB is mandatory in view of the guidelines in T.S.R.

Subramanian & Ors. Vs. Union of India & Ors. reported in (2013) 15 SCC 732 and policy
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of Government of Maharashtra adopted through G.R. dated 31.01.2014 in pursuance of
the directions given by the Hon’ble Supreme Court. However, in the present case, there
is complete disregard to the procedure laid down by the Hon’ble Supreme Court in
T.S.R. Subramanian’ case as well as instructions containing in G.R. dated 31.01.2014.
One can understand the situation if the CSB make recommendation for transfer of the
employee at place ‘A’ but the same is changed by executive at place ‘B’ and in that
event, it may not be interfered with. However, in the present matter as the Applicant
was not at all due for transfer, there was no question of figuring his name before the
CSB. It is only at the level of Hon’ble Minister only to accommodate the Respondent
No.2, the order was passed to transfer the Applicant by displacing him mid tenure from

Thane to Dhule.

8. It is, thus, obvious and crystal clear from the Minutes of the CSB and note from
the file that only to accommodate the Respondent No.2, the Applicant is displaced from
his present post. Needless to mention that the Applicant being not due for transfer,
there has to be compliance of Section 4(4)(ii) and 4(5) of the ‘Act 2005’ and there should
be special reasons for such mid-term and mid-tenure transfer. However, no such special

reason is forthcoming.

9. The scheme of ‘Act 2005’ is as follows:-

Sub-section (1) of Section 4 of the Act emphatically provides that no Government
servant shall ordinarily be transferred unless he has completed his tenure of posting as
provided in Section 3. Sub-section (2) requires a competent authority to prepare every
year in the month of January, a list of Government servants due for transfer, in the
month of April and May in the year. Sub-section (3) requires that the transfer list
prepared by the respective competent authority under sub-section (2) for Group A

Officers specified in entries (a) and (b) of the table under section 6 shall be finalized by
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the Chief Minister or the concerned Minister, as the case may be, in consultation with
the Chief Secretary or concerned Secretary of the Department, as the case may be.
Proviso thereto requires that any dispute in the matter of such transfers shall be
decided by the Chief Minister in consultation with the Chief Secretary. Sub-section (4)
mandates that the transfers of Government servants shall ordinarily be made only once
in a year in the month of April or May. Proviso to Sub-section (4) permits a transfer to be
made any time in the year in the circumstances stated therein. Sub-clause (i) thereof
permits such a transfer to be made at any time in a year to a newly created posts or to
the posts which become vacant due to retirement, promotion, resignation, reversion,
reinstatement, consequential vacancy on account of transfer or on return from leave.
Sub-clause (ii) thereof permits such a transfer at any time where the competent
authority is satisfied that the transfer is essential due to exceptional circumstances or
special reasons, after recording the same in writing and with the prior approval of the
next higher authority. Sub-section (5) of Section 4, which begins with a non obstante
clause, permits the competent authority, in special cases, after recording reasons in
writing and with the prior approval of the immediately superior Transferring Authority
mentioned in the table of section 6, to transfer a Government servant before

completion of his tenure of post.

10.  Suffice to say, for mid-term and mid-tenure transfer as contemplated under
Section 4(5) of ‘Act 2005’, there has to be exceptional circumstance and for such
transfer the Competent Authority is required to record special reasons for the same.
However, in the present case, no such special reasons are forthcoming. On the
contrary, it is manifest that the Applicant has been transferred only to accommodate

the Respondent No.2 in blatant violation of Section 4(5) of ‘Act 2005’.



11.  True, the transfer has been approved by the Hon’ble Chief Minister but mere
approval will not legalize the impugned transfer order for the reasons stated above. No
special case or exceptional circumstance or administrative exigency is made out to
displace the Applicant from his present post. On the contrary, the record clearly
exhibits that only to oblige and accommodate the Respondent No.2, the Applicant was
displaced mid-term and mid-tenure without recording any reasons much less special

reasons.

12.  In view of above, | have no hesitation to conclude that the impugned order is

unsustainable in law and deserves to be set aside. Hence the following order.

A)  Original Applications is allowed.

=

Impugned transfer order dated 03.07.2019 is quashed and set aside

Interim relief passed by this Tribunal on 05.07.2019 stands confirmed.

—_ e~ A~ o~
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~

D)  No order as to costs.

Sd/-
(A.P. KURHEKAR)
MEMBER (J)

Place : Mumbai
Date : 30.08.2019

Dictation taken by : V.S. Mane
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